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Introduction 
Since the inclusion of cl. 1A into art. 121 of the Federal Constitution ('FC'), 
coming into effect as it were on 10 June 1998 vide Act A704, the civil courts 
ie, courts other than the Syariah Courts, shall have no jurisdiction to try and 
decide matters which fall within the jurisdiction of the Syariah Court. The civil 
court shall have no jurisdiction if the parties involved are Muslims and the 
disputed matters are within the jurisdiction of the Syariah Court. The rationale 
of having such an amendment is to allow the Syariah Court to carry out its 
functions within the jurisdiction conferred by law without any interference from 
the civil court. Previously there were cases found to be within the Syariah 
Court's jurisdiction, yet they were dealt with by the civil court. The purpose 
of this amendment is to avoid any future conflict between the decisions of the 
Syariah Court and those of the civil court, which the cases of Myrianz v. ArifJ;' 
* LLB(Hons), LLB(Syariah) (Hons) (IIUM), LLM(UKM), ICSA(UK), Advocate & Solicitor 
(High Court in Malaya), Svarie Counsel (Penang), Lectt~rer, School of hrlanagement, 
Universiti Utara Malaysia. 
** Dip (Public Adnzin) (UiTM), LLB(Hons)(Malaya), LLM(1nternational Laili)(Nottingham). 
1. [I9711 1 MLJ 265. The issue on this case was whether the widow who had married to 
another man could be given custody of her child from her previous marriage. The court 
set the decision of the Kathi aside on the ground of s. 45(6) of the Selangor 
Administration of Muslim Law Act 1952 and of the fact that jurisdiction was granted 
to the High Court pursuant to the Guardianship of Infants Act 1961. 
. . 
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Cornmissioners for Religious Affairs Trengganu & Ors v. Tengku Mariam,- 
3 
Ainan bin Mahmzrd v. Syed Ab~r Bakar, Nafsiah v Abdz~l ~ g i d , ~  Roberts v. 
Ummi ~ a l t h o m , ~  Boto' binti Tahu v. Jaufar bin Muhammad, Re Syed Shaik 
8 
~ l k a f S  and in Re Alsagoff Trust had more than amply exemplified. 
2. [1969] 1 MLJ 110, where the issue was that of wakaf. In the preliminary, the parties 
had consulted the Mufti to have decision on whether wakaf made by Tengku Chik for 
the benefit of his family was legal or not. The Mufti had approved such wakaf. However, 
the learned judge in that case refused to accept such fatwa but followed decision of 
the Privy Council in Abdul Fata Mohamed Ishak v. Rasanlaya Dhur Chowdhury [1894] 
LR 221A 76 and Fatinzah birzti Mohamad v. Salinz Bahshzrlven [I9521 AC 1. 
3. [I9391 MLJ 209. It involved a child who was birthed four months after marriage. The 
court held that according to s. 112 of the Evidence Enactment, such a child was a 
legitimate child for the couple, even though it is illegitimate according to Islamic Law. 
4. 119691 2 MLJ 174. The plaintiff in this case claimed damages against the defendant 
for having breached the contract to marry and further alleged that damages must be 
added as she had been persuaded to have sexual intercourse with the defendant. 
Consequently, she gave birth. The learned judge in this case held that the High Court 
had power and jurisdiction to hear and determine the case. T h s  was clearly in disregard 
of the provision of s. 119 of the Islamic Law Administration Enactment of Melaka 1959 
which provided special statutory provisions for betrothal among Muslims. 
5. [I9661 1 MLJ 163. This case involved issue of Harta Sepencarian, which was clearly 
within the jurisdiction of the Syariah Court. 
6. [I9851 2 MLJ 98. This case involved issue of Harta Sepencarian. 
7. [1923] 2 MC 38. This case involved issue of wakaf. It was held that whilst an estate 
assumed by a sound Muslim man was good and valid according to Islamic law. that 
does not necessarily mean so in the eyes of the English Law. Similarly, the usage of 
'wakaf' or 'amal al khaira' does not necessarily show the general charitable intention. 
Thus provisions made to spend the balance of estates for amal a1 khaira (good deeds) 
in Tahrim, Mekah and Madinah according to the discretion of the donor (wasi) was 
held not valid. 
8. [I9561 MLJ 244. It was held that monetary provision as gift to the poor people reciting 
Al-Quran on the graves of the deceased was not valid. This is because the court is 
bound to follow s. 101 of the Evidence Act 1950 which provides that will and trust 
deeds shall be interpreted in accordance with the English law. 
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Objectives Of The Paper 
This paper intends to study and analyze the decided cases involving issues on 
wakaf and to see to what extent the amendment made to the FC above (art. 
121(1'A)) actually applies in respect of the jurisdiction of the respective courts 
- the civil and Syariah Courts - in relation to wakaf cases. The study is both 
appropriate and significant, as the jurisdictional issue, even up to the time of 
writing, still seems to be shrouded with uncertainty. 
Jurisdiction Of The High courJ(~iv i1  Court) On Wakaf 
The jurisdiction of the High Court is stated in the Federal Constitution ('FC') 
and the Courts of Judicature Act 1964 ('CJA'). The foundation and 
10 
establishment of the High Court originates from arts. 121, 122AA and 122AB 
(Composition of the High Court) of the FC. These provisions apart, the power 
9. The jurisdictions of the other courts namely the Supreme Court. Court of Appeal and 
the Subordinate Cou~ts  are not touched in this paper. This is because the primary court 
is the High Court. The Federal Court and the Court of Appeal, are specialized courts 
that concern mostly on the heari~ig of appeals and on certain matters of upmost 
importance, the jurisdiction which the High Court does not possess, such as the 
jurisdiction of the Federal Court to hear matter involving the interpretation of the FC 
on the request of the YDPA pursuant to s. 128(1)(2) of the JCA. The establishment of 
the Federal Court is made pursuant to arts. 121(2) and 122(composition of the Federal 
Court) of the FC and its nlles of procedures contained in the Rules of the Federal Court 
1995. Whilst the establishment of the Court of Appeal is made pursuant to art. 121(1B) 
and s. 122A (composition of the Court of Appeal) of the FC. The procedures to be 
followed in the Court of Appeal are enumerated in the Rules of the Court of Appeal 
1994. The jurisdictions and compositions of both courts are provided in the CJA 
particulary ss. 38-102. In respect of the subordinate courts which consist of the 
Magistrate's courts and the Session Courts, their establishment is similar to that of the 
High Court viz by virtue of art. 121 of the FC. Unlike the High Court, Court of Appeal 
and the Federal Court, their jurisdictions are specifically provided in the Subordinate 
Courts Act 1948 (SCA). Whilst their rules of procedure contained in the Subordinate 
Court Rules 1955. It should be noted that there are times that the procedures of these 
courts could be varied as they are subject to the practice directions issued by the their 
respective registrars and judges. 
10. Article 121 of the Constitution reads: There shall be two High Courts of co-ordinate 
jurisdiction and status, namely: 
(a) one in the States of Malaya, which shall be known as the High Court in Malaya 
and shall have its principal registry in Kuala Lumpur; and, 
(b) one in the Borneo States, which shall be known as the High Court in Borneo 
and shall have its principal registry at such place in the Borneo States as the 
Yang di-Pertuan Agung may determine; 
and such inferior courts as may be provided by federal law; and the High Courts and 
inferior courts shall have such jurisdiction and powers as may be conferred by or under 
federal law. 
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and jurisdiction of the High court1' is clarified by the CJA pursuant to its 
14 
ss. 22,122313and 24 which set out in broad terms the criminal and civil 
jurisdictions of the High Court. Section 25(1) of the CJA provides that the 
High Court: 
... shall in the exercise of its jurisdiction have all powers which were vested 
in it immediately prior to Malaysia Day and such other powers as may be 
vested in it by any written law in force within its local jurisdiction. 
The statute that governs and controls the rules of practice in the High Court 
is the Rules of the High Court 1980. 
The Civil Court: Applicable Law 
As regards the law applicable to the civil court, the Civil Law Act 1956 
provides that pursuant to its s. 3(l)(a), in West Malaysia, the law that shall 
be applied shall be the written laws in force in Malaysia except that, if there 
was none, the common law of England and the rules of equity as administered 
in England as at 7 April 1956 would apply. However, pursuant to s. 3(l)(a) 
and (b) respectively, in Sabah and Sarawak, apart from the common law and 
rules of equity, the civil court shall apply, provided that there was no written 
law in force applicable thereto, the statutes of general application as 
administered or in force in England. The limitation of application of these 
sources of law is that, only those which had been practised and applied in 
England as at 1 December 1951 would be applicable to Sabah - and as at 12 
December 1949 to Sarawak. However, the application of these sources of law 
is subject to the proviso 'so far only as the circumstances of the States of 
Malaysia and their respective inhabitants permit and subject to such 
qualifications as local circumstances render necessary'. 
11. See Foo Say Koh & Ors v. Chua Seng Seng (e Ors [I9861 1 MLJ 501. that courts of 
competent jurisdiction are the High Court and the subordu~ate courts - Magistrate's and 
Sessions Courts. See also s. 3 of the CJA. The jurisdictions and powers of the 
subordinate courts are specifically provided in the SCA 1948. 
12. Section 22 of the CJA provides the criminal jurisdiction of the High Court. 
13. Section 23 of the CJA provides the general civil jurisdiction. 
14. Section 24 of the CJA provides the specific civil jurisdiction. Section 23(1) states: 
Subject to the limitation contained in article 128 of the Constitution the High Court 
shall have jurisdiction to try ALL civil proceedings where: ... 
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As regards lnerchantile law, its applicability is enshrined in s. 5(1) of the CLA, 
which states that, unless a written law on the subject matter is available, the 
law applicable for partnership, corporations, banks, banking, principals and 
agents, carriers by air, land and sea, marine insurance, life and fire insurance 
and with respect to inerchantile law generally, for states other than Melaka, 
Penang, Sarawak and Sabah, shall be the laws as administered in England at 
the date of the coming into force of the CLA, ie, as at 7 April 1956. Whereas, 
if the same matter were to arise in Melaka, Penang, Sabah and Sarawak, 
provided that there was no written law on the subject matter, the law to be 
administered would be the same as was administered in England at the 
corresponding period, as if such question or issue had arisen or had to be 
decided in England. 
Jurisdiction To Hear Wakaf 
There is no provision in the FC nor in the CJA which confers upon the civil 
court the jurisdiction to adjudicate on wakaf. However, in the Malay States, 
wakaf used to be regarded as a type of trust. This was the finding of Shariff 
J in Aslmbee & Ors v. Muhomed Hurhirn &  no;^ which was decided in 1887, 
16 
the finding which had remained intact for the next 100 years. Since wakaf 
was regarded as a trust, it came within the purview of the Trustee Act 1949. 
In this respect, the Trustee Act, by virtue of its s. 2, only recognized the 
High Courts of  Malaya and Borneo as the courts having the necessary 
16. See in Haji Embong & Lain-Lain v. Tengku Mainzunah [I9801 NILJ 286, Re Dato 
Bentara Luar [I9821 MLJ 264, Majlis Aganza Islanz Pulau Pinang v. Isa Abdul Rahn~an 
& Anor 119921 3 CLJ 1675, G Rethinasanzy v Majlis Uganza Islam, Pulau Pinang & 
Anor [I9931 2 CLJ 605, Shaik Zolkaflly bin Shaik Natar & Ors (stred as trustees of 
the estate of Sheik Ezrsoff bin Sheik Latiff; deceased) v. Majlis Agarnu Islant Pzllur~ 
Pinang dan Seberang Perai [I9971 4 CLJ 70 and in Barkath '41i bin Abu Backer v. 
Amuar Kabir bin ,4bu Backer & Ors [I9971 2 CLJ Supp 295. 
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jurisdiction to try and decide on trust. The jurisdiction of the Syariah Court, 
thus, was excluded. Apparently, it was upon this obtaining position that Ahmad 
Ibrahim had concluded that wakaf, of necessi?, must fall within the jurisdiction 
of the civil court and not the Syariah Court. The other argument which lends 
support to the contention that wakaf should fall under the jurisdiction of the 
civil court is s. 23(1) of the CJA which states '.. . the High Court shall have 
the jurisdiction to try ALL civil proceedings ...'. This provision, in essence, 
endows the civil court with jurisdiction to hear ALL civil matters, including 
wakaf. The only exceptions are matters which the written law had specifically 
ousted from its jurisdiction or had specifically conferred jurisdiction on the 
Syariah Court, as exemplified by List I1 of the 9th Schedule to the FC and 
the Administration of Islamic Law Enactments of the various States. 
However, it should be noted that, in certain Federal statutes, the civil law or 
the principles of English law were not made applicable to wakaf. This was 
evident in s. 4(2)(e) of the National Land Code 1965 (NLC), which spells out 
that wakaf shall not be subjected to the provisions of NLC. The NLC hence 
is not applicable to wakaf. Tlie law applicable to wakaf, instead, is the law 
18 
'for the time being in force'. It is submitted that, this law is the Islamic Law. 
17. Ahmad Ibrahim, The Future of The Shariah and The Shariah Collrts in Malavsia, 
Jol~rilal ofhilalaysian and Comparative Law, Vol. 20, 1993, Faculty of Law, University 
of Malaya. p. 52. However. there are cases ivhich decided that wakaf falls within the 
jurisdiction of the civil courts not on this ground but on others. For examples in Slzaik 
ZolkafJy bin Shaik Natar & Ors (szled as trzzstees of the estate of Sheik Ez~soff bin 
Sheik L a t z  Deceased) [I9971 4 CLJ 70, G Rethinasamv [I9931 2 CLJ 605 and Isa 
Abdul Rahman [I9921 3 CLJ 1675. 
18. However, it is surprised to note that in the preliminary trial. in Pesz~rrihjaya Hal Ehwal 
Aganza dun Lain-Lain v. Terzgku il.farianz [I9701 2 MLJ, 222 it was submitted that the 
law 'for the time being in force' was Terengganu Administration of Islanlic Law 
Enactment 1955 yet it was held not applicable. Instead, the court referred to Privy 
Council's decisions on cases from India. However, in the Federal Court this was 
overruled but based on different reason ie that the parties had subjected themselves to 
follow the fatwa of local Mufti. 
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Although the provisions in the FC and the CJA fall a short of conferring 
specific jurisdiction for adjudication of wakaf to the civil court, yet according 
to the decision in Ashabee, reads with s. 2 of the Trustees Act 1949 and 
s. 23(1) of the CJA, wakaf must fall within the ambit of the civil court viz. 
the High Court of Malaya and the High Court of Sabah & Sarawak. However, 
if the wakaf involves land, the law to be applicable would be Islamic Law 
and not the provisions of the NLC 1965.19 Nonetheless, it could still be argued 
that, since land comes within the province of the High Court pursuant to 
s. 23(l)(d) of the CJA and since s. 5 of the NLC recognizes only the High 
court-' as the court having the competence to adjudicate on land, it is quite 
inevitable that wakaf land also should be coming within the purview of the 
High Court. 
19. However one can argue that nevertheless NLC is also applicable on wakaf, as all wakaf 
lands are registered in the Land Office following the Torrens System and virtually 
governed by the provisions in the NLC. For example registration of wakaf land and 
the indefeasibility of title of the owner. However. if one were to look into the provisions 
relating to Torrens System, we could say that almost all the provisions are complying 
to the spirit of Islamic Law except on some issues for example on the concept of 'Ihya 
Al-Mawat' - an Islamic law concept, which is quite different from the Torrens system. 
in that in the Torrens System. registration is everything. Once one's ownership is 
registered in the land grant. one's title on the land is indefeasible regardless that the 
land has been utilized or not except where there is event that rendered it defeasible 
pursuant to s. 340 NLC. Whereas. according to Islamic Law (the concept of Jhya' Al- 
Mawat), if the owner of the land has not utilized or worked on the land for some 
duration of time, the land could be forfeited by the state. See Salleh Bumg, Mala-vsiaiz 
Tor-rren *sten?, Dewan Bahasa dan Pustaka, Kenienterian Pendidikan Malaysia, Kuala 
Lumpur, 1989, Chapter 14. 
20. Similar provision is found in Sabah and Sarawak that only confers jurisdiction upon 
the High Court of Borneo based on the corresponding statutes on land available in there. 
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Jurisdiction Of The Syariah Court On Wakaf 
In Islam, the establishment and administration of courts and judicial process 
generally originate from the injunctions of the Qur'an and the ~ u n n a h . ~ '  
Consequently, these two sources form the highest and the supreme law and 
through them the jurisdiction of the Syariah court2' is ascertained. This 
23 24 25 
jurisdiction covers all aspects of human life. These include hudud, qisas, 
27 28 
diah,16 ta'zir, jarirnah, ranges of family disputes, civil transactions, human 
rightsz9 and of course wakaf. 
At the times of the Prophet Muhammad (PBUH), he acted as the sole judge 
for the Muslim public. There were many occasions when members of the 
public had approached him to adjudicate on their disputes, whereupon he would 
give orders, injunctions and declaratory judgments based on the revelations 
from God. Upon his demise, the practice was resumed but the judicial 
functions were carried out mostly not by the administrators but by the 
21. There are various Quranic verses and traditions of the prophet (PBUH) which enjoin 
people to do justice and adjudicate disputes. The law applied, must be based on these 
two sources. See Wahbah Azzuhaili, 111-Fiqhzil Islai77i Wa Adilla Tzihu, vol. 6, Darul 
Fikr, 1985, Egypt, p. 480. 
22. Originally there is no such label that such a court is syariah or not in nature. In the 
early Islam at the time of Prophet Muhammad (PBUH), he was the sole judge and the 
rule of law was Al-Quran and Assunnah. Similar to the Malay states prior to the coming 
of the British. the courts were governed by Islamic Law and no such label was ever 
made. Only, after the coming of the British in Malaysia, that the courts were divided 
into two viz civil and syariah. 
23. See Dr. Mahmud Saedon bin Awang Othnlan, Bidangkuasa Mahkamah Syariah. JH 
(1410) Jilid vii bhg I, p. 3. 
24. Punishments stipulated in the Al-Qman: See Muhammad Rawwas Qal'arji & Hamid 
Sadiq Qanbi, Mu 'jarrz Lzrghatlrl Fuqaha ', Arabi - Inggelizi Ma 'a Kasshaf Inggelizi - 
Arabi Bit Mustalahat Al-Waridah Fi Al-Mu'janz, Darzil Nafaiz, 1985. Beirut. p. 176. 
25. Punishment by retaliation: see ibid. p. 364. 
26. Blood money, to be paid as compensation to the family of the murdered: see ibid, 
p. 212. 
27. Discretionary punishment: see ibid, p. 136. 
28. Criminal acts: see M~ihanzmad Idris Abdul Razf Al-Marbaivi, Kamus Al-Marbatvi, vol. 
1, Pustaka Nasional, not dated, Singapore. 'All criminal acts punishable by laws': see 
Dr. Ibrahim Anis, Dr. Abdul Halim Muntasir, A 'tiyah Al-Sairwa Lanzi & Mzihamnzad 
Khalafiiltah Ahmad, Al-Muj'anz Al-Wasit, vol. 1. 1972, Cairo, p. 118. 
29. Mahmud Saedon A. Othman, Bidang Kuasa Mahkamah Syariah, JH(1410), Jld VII Bhg 
1, Syaaban 1410, p. 2 & 3. 
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appointed judges. l h e s e  judges were responsible to settle the disputes based 
on the teachings of the Prophet (PBUH), the settlements which include the 
giving of  such relief a s  injunctions, declarations, judgments and other 
30 
solutions. 
Al-Mawardi had listed out ten (10) matters over which a court would normally 
exercise jurisdiction, including, inter alia, to settle disputes, to prevent tyranny, 
to return light to owners, to act on behalf and manage the properties of orphans 
3 1 
and mentally retarded people and to supervise wakaf properties. According to 
Mallmud Saedon A. O t h a n :  
Syariat Islam is wide and complete, covering all aspects of life. It is a way 
and method to dissolve all disputes.j2 
Further according to Mahnud Saedon: 
If one were to scrutinize. it is clear that the jurisdiction of the court in Islam 
is vast and far-reaching ... the jurisdiction includes to settle all disputes and 
decide all differences. The court is also an important institution which 
possesses jurisdictions in upholding justice, administering the law. protecting 
the rights of the oppressed and disabled people and reverting rights to the 
rightful owners. The courts also have jurisdiction to pronounce sentences from 
the most lightest to the grievous ones based on Islamic Law. Its penal code 
is based on Hudud, Qisas, Diat and Takzir." 
30. See ibid, pp. 3 & 4. 
31. Al-Mawardi Abu Hassan, Al-Ahkam Al-Sultaniah, Mesir, 1978, pp. 78-79, quoted from 
Mahmud Saedon A. Othman, Bidang Kuasa Mahkamah Syariah. JH(1410), Jld VII Bhg 
1, Syaaban 1410, pp. 3 B 4. 
32. Mahmud Saedon A. Othman, Kadi: Perlantikan, Perlucutan d m  Bidang Kuasa, Dewau 
Bahasa d m  Pustaka, Kementerian Pendidikan Malaysia, Kuala Lumpur, 1990, p.117. 
33. Mahmud Saedon A. Othman, Bidanghvasa Mahkamah Syariah, Jumal Hukum, Jilid VII 
Bllg 1, (1410), p. 4-5. 
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In Malaysia, however, the establishment and jurisdiction of the Syariah Court 
is the concern of the respective States. The respective States are responsible 
to make laws relating to matters falling within List I1 of the 9th Schedule to 
the FC. This power is stated in art. 74(2) of the FC which reads: 
Without prejudice to any power to make laws conferred on it by any other 
Article, the legislature of a State may make laws with respect to any of the 
matters enumerated in the State List (that is to say, the Second List set out 
in the Ninth Schedule) or the Concurrent List. 
However art. 74(3) qualifies the operation of s. 74(2) in that the power to make 
laws is subject to conditions or restrictions imposed by the FC. 
Article 77 of the FC states that the legislature of a State shall have power to 
make laws with respect to any matter not enumerated in any of the Lists set 
out in the Ninth Schedule, viz. matters that are not falling within Parliament's 
purview. 
The State list, that is List I1 (1) of the Ninth Schedule to the FC, as regards 
wakaf, reads as follows: 
Except with respect to the Federal Territories of Kuala Lurnpur and Labuan, 
Islamic Law and personal . . . wakaf . . . the determination of matters of Islamic 
Law . .. 
Thus based on the List, wakaf is one of the subject matters which is of the 
concern of States. The jurisdiction and power of the respective States' Syariah 
Courts are founded in the respective Administration of Islamic Law (or 
Religious Affairs) Enactments. For example, in Penang, the jurisdiction for the 
Syariah High Court to hear and determine wakaf is  founded on 
ss. 48(2)(b)(vii131 of the Penang Administration of Islamic Religious Affairs 
Enactment 1993, in Kedah on s. 9(2)(b)(vii) of the Syariah Court Enactment 
1 9 9 3 ~ ~  and in the Federal Territories on s. 46(2)(b)(vii) of the Administration 
of Islamic Law (Federal Territories) Act 1993. 
34. 'A Syariah Court shall: (b) in its civil jurisdiction, hear and determine all actions and 
proceedings in which all the parties are Muslims and which relate to: ... (vii) wakaf ...' 
35. 'A Syariah High Couirt shall ... (b) in its civil jurisdiction, hear and determine all actions 
and proceedings in which all the parties are Muslims and which relate to: ... (vii) 
wakaf.. . ' 
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Similarly, the Kedah Syariah Subordinate Court, pursuant to s. 10(2)(b) of the 
Kedah Enactment, possesses its own jurisdiction to adjudicate. The difference 
between the Syariah Subordinate Court and the Syariah High Court is that the 
Syariah Subordinate Court can only hear claims involving amounts or value 
not exceeding RM50,OOO. 
As for Penang, the Federal Territories and Selangor, the jurisdiction of their 
Syariah High Courts are spelt out in s. 48(2)(b)(vii) of the Administration of 
Islamic Religious Affairs Enactment of the State of Penang, 1993 ('Penang 
Enactment'), s. 46(2)(b)(vii) of the Administration of Islamic Law (Federal 
Territories) Act 1993 ('FT Act') and s. 42(2)(b) of the Selangor Administration 
of Islamic Law Enactment 1989 ('Selangor Enactment') respectively. Meanwhile, 
the respective provisions on their Syariah Subordinate Courts are provided in 
s. 49(2)(b) of the Penang Enactment, s. 47(2)(b) of the FT Act and s. 43(2)(b) 
of the Selangor Enactment. 
The duty of the Syariah Court to refer to Islamic Law is provided in several 
State Enactments pertaining to the Administration of Islamic Law, including 
their Islamic Civil Procedures Enactments. For example, by virtue of s. 273 
of the Kedah Syariah Civil Procedure Enactment 1979 and Kelantan Syariah 
Civil Procedure Enactment 1984 and s. 245(1), (2) of the Federal Territory 
Syariah Civil Procedures Enactment 1998, any interpretation of the provisions 
of the Enactments which were contrary to Islamic Law would be void to the 
extent of the inconsistency. Further, according to the respective sections of these 
Enactments, particularly by virtue of their respective s. 2, the court shall follow 
Islamic Law in matters in respect of which no provision was provided by the 
Enactment. Similar enabling provisions are found in s. 244(1)(2) of the Penang 
Syariah Civil Procedure Enactment 1999, in s. 130(1)(2) of the Penang Syariah 
Evidence Enactment 1996 and in s. 253 of the Selangor Syariah Civil Procedure 
Code 1991. 
Thus, it can be submitted that, in Islamic Law, the jurisdiction to hear and 
decide on wakaf is recognized and accepted not only via the practice of the 
Prophet (PBUH) and his companions, or the Muslim jurists from the later 
generations, such as Al-Mawardi and Dr. Mahmud Saedon, but also through 
specific provisions in the FC and the Enactments and the written laws. It is 
therefore submitted that the Syariah Court does have such a jurisdiction. 
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This contention could further be expanded in that, as Islamic Law is not a 
written law passed after Merdeka day, it should not be made subordinate to 
the provisions of the FC. This is because, art. 4(1) of the FC states that the 
FC is the supreme law of the land and any laws passed after Merdeka day 
and found to be inconsistent with the Constitution shall be void to the extent 
of the inconsistency. It can thus be submitted that, art. 4(1) affects only written 
laws passed after Merdeka day. Islamic Law, on the other hand, is not a written 
law passed after Merdeka day, and hence not subject to art. 4(1). It follows 
that, even if Islamic Law happens to be inconsistent with any provisions of 
the FC, it shall remain constitutionally unaffected, the purview or the gravity 
of art. 4(1) of FC being only in respect of written laws passed by Parliament 
36 
or the State Legislatures after Merdeka day. 
Decided Cases On Wakaf After Constitutional Amendment 




Pinang v. Isa 
Abdul Rahman & 
Ors [I9921 3 CLJ 
1675 
G Rethinasamy v. 
Religious Cozlncil 
of Perzang [I9931 




High Court of Malaya The Syariah Court has no power 
to hear an application for per- 
petual injunction. This power 
is one of the special powers 
conferred on the High Court by 
the Specific Relief Act 1950. 
High Court of Malaya One of the parties was not a 
Muslim. As such the Syariah 
Court did not have the power 
to deal with the issues that arose 
by virtue of s. 40 of the Penang 
Administration of Islamic Religious 
Affairs Enactment 1959 and List 
I1 of the 9th Schedule to the 
FC. Secondly, the syariah court 
does not have the power to grant 
vacant possession, damages, 
interests and costs as prayed for 
by the parties. Thirdly, the defence 
of estoppel was not within the 
purview of the syariah court to 
consider. 
36. Professor Ahrnad Ibrahim, Kedudukan Islam Dalau Perlembagaan Malaysia, JH(1419) 
Jilid X Bhg 11. p. 145. 
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Shaik Zolkaffily bin 
Shaik hlatar & Ors 
v. hrlajlis Ugama 
Isla??z Pzrlau Pir7aug 
Dan Seberang 
Perai [I9971 4 
CLJ 70 
Barkath Ali bin 
Abu Backer v. 
'4171 vai- Kabir birl 
Ab21 Backer & 01,s 
[I9971 2 CLJ Supp 
295 
Tegas Sepakat Sdn. 
Bhd. v. Idohanred 
Faizal Tan 
(JH (1415) Jld. Ix 
Bhg. 11) 
The matter was brought 
to the Supreme Court 
to determine whether 
the land in question, 
which was preliminarily 
held as a valid wakaf 
land by the order of the 
High Court but later 
revoked by the edicts 
/decrees issued by the 
Islamic Jutist Committee, 
was a valid wakaf land. 
There were several cases before 
eg, G Rethinasam}), Linz Charz 
Seng, Barkah .41i and Isa Abd. 
Rahrnan which decided that in 
an issue involving wakaf, the 
High Court still has the jurisdic- 
tion to hear. The Syariah Court 
was handicapped in not having 
power to grant declarations, vesting 
orders or other alternative relief-. 
The same were well entrenched 
under the power and jurisdiction 
of the High Court. 
The application of the parties 
was for declaratory relief over 
which the Syariah Court lacks 
power. Only the High COLII-~ has 
such power. 
The court applied the principle 
that once the civil court has 
decided on certain issues, the 
issues are final and cannot not 
be revoked - fidnctzw ofjcio. 
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Justifications That The Above Cases Dealing With Wakaf Should Have 
Been Dealt With Solely And Exclusively By The Syariah Court 
Based on the above scenario, it is clear that the Syariah Court does have a 
37 
very limited power and jurisdiction on wakaf. However, alternatively, it could 
be submitted that, even though there is no express provision in the States' 
Administration of Islamic Law Enactments conferring jurisdiction on the Syariah 
Court to issue certain prayers and orders, such as the power to issue injunctions, 
declaratory orders, vacant possession, damages, interests, costs, vesting order 
or other alternative relief, and even though the jurisdiction over these orders 
and relief, by the words of the Specific Relief Act 1950, lies squarely within 
the domain of the civil court, nevertheless, if one were to dive into details, 
one would have found, in List 11 of the 9th Schedule to the FC, the sentence 
' . . . determination of matters of Islamic law . . . '. It is submitted that this phrase, 
given its proper interpretation, may have granted the Syariah Court with an 
inherent jurisdiction to refer to (and invoke) Islamic Law, and therefore the 
powers and jurisdiction to issue the orders and relief aforesaid. 
This liberal view, indeed, has been adopted by Abdul Kadir Sulaiman J in Md. 
Hakim Lee v. Majlis Agama Islam Wilayah Persekz~tzian, Kztala Lzlmpur [I9971 
4 CLJ Supp 4 19, where it was decided that, notwithstanding that nothing was 
expressly provided in the Federal Territories (FT) Act on the Administration 
of Islamic Law such as to give the Syariah Court the jurisdictio~l to hear 
matters involving the issue of renoucement from the religion of Islam, yet, by 
way of implication of List 1t8 of the 9th Schedule to the FC, the Syariah Court 
still has the jurisdiction to determine and deal with the issue. A similar approach 
was taken by Mohamed Dzaiddin FCJ in Soon Singh Bikar Singh v. 
Pertzlbuhan Kebajikun Isla~rz Malaysia (PERKIW Kedah & Anor [I9991 2 CLJ 
5 and by the learned judge in Tun Sung Mooi v. Too Miew Kim [I9941 3 
CLJ 708, dealing with similar issue. However this approach was rejected by 
37. That is provided that the parties in the wakaf disputes are all Muslims and the reliefs 
and prayers sought of are llot that exclusively fall within the power and jurisdiction of 
the civil courts pursuant to the Specific Relief Act 1950. See the cases iu Table 1 above. 
38. '... the determination of matters of Islamic Law ...' 
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Mohd Eusoff Chin J in Ng War? Chin v. Majlis Ugarna Islam Wilayalz 
Persekutuan & Anor (no. 2) [I9911 3 MLJ 487 and Abdul Hamid J in Lirn 
Chan Seng v. Pengarah Jabatan Agama Islain Pulau Pinang & Satu Yang Lain 
[I9961 3 CLJ 231, in Barkath Ali bin Abu Backer v. Anwar Kabir bin Abu 
Backer & Ors [I9971 2 CLJ Supp 295 and in The Estate of Tz~nku Abdul 
Rahman Putra ibni Almarhutn Sz~ltan Abdul Hamid [I9981 4 CLJ 838, on the 
grounds that it is ultra vires for the Syariah Court to have exercised jurisdiction 
over a matter when there was nothing in the Enactment giving it jurisdiction 
to deal with the matter. These cases thus made it clear that, apart from the 
fact that such relief as injunctions, declaratory orders, vacant possession, 
damages, interests, costs, vesting order or other like alternative relief do come 
within the exclusive jurisdiction of the Civil Court, there is, by reason of the 
absence of the necessary enabling provisions in the relevant State Enactments, 
a short of jurisdiction on the part of the Syariah Court to hear and issue 
peripheral relief and orders respecting wakaf and such relief aforesaid. In 
addition, the Civil Court was said to have the right to try ALL civil 
proceedings, unless ousted by specific written law, pursuant to ss. 24 ofi9 the 
CJA. This view was specifically subscribed to by Eusoff Chin J in Ng Wan 
Chan v. Majlis Ugama lslarn Wilayah Persekutuan & Anor. 
A question remains - can we invoke the general provisions in List I1 of the 
9th Schedule to the FC which gives the State Legislative Assembly or the State, 
which inevitably includes the Syariah Court, the jurisdiction and power to deal 
'lo 
with Islamic law, to validate and legitimise the suggestion that the Syariah 
Court can decide on matters involving the aforesaid relief? or has not the liberal 
view as expressed by Abdul Kadir Sulaiman J and Mohamed Dzaiddin FCJ in 
the above cases expounded what List 11 has all these while sought to enact? 
39. Such as on the matters enumerated in the List I1 of the 9th. Schedule to the FC and 
the provisions of the respective states' administration of islamic law enactments. 
40. See List 11 of the Ninth Schedule to the FC which states '. . . the determination of matter 
of Islamic Law or doctrine ..." 
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Table 2: The Justifications And Grounds That The Syariah Court Should 
Have The Jurisdiction To Entertain Wakaf 
No. Case Reasons for denying 
jurisdiction to syariah court 
Justifications that syariah 










There was nothing in the 
Administration of Islamic 
Religious Affairs Enactment 
of Penang 1953 which 
conferred upon Syariah 
Court the po.wer to issue 
perpetual injunctions. 
1. The prayers of the plaintiff 
were for a declaration that 
he was the registered owner 
of the lot concerned, vacant 
possession of the land, 
damages. interests and costs 
- these exclusively fall undei 
the jurisdiction of the High 
Court (civil court) not the 
Syariah Court. 
2. The raising of the defence 
of estoppel, which only the 
High Court has the jurisdic- 
tion to hear and not the 
Syariah Court. 
3. The plaintiff was not a 
Muslim. Thus pursuant to List 
I1 of the 9th Schedule to the 
FC, Syariah Colat is excluded 
from dealing with case. 
The general constitutional 
right conferred by List I1 
of The Ninth Schedule to 
the FC, which states inter 
alia ' ... determination of 
matters of Islamic law ...' 
- This should ensure that 
the Syariah Court could refer 
to the general Islamic law 
in interpreting its jurisdic- 
tion which would include 
issuing perpetual injunctions 
and other relief to ensure its 
due administration. 
Similarly, the Syariah Court 
should have the power to 
order declaration, vacant 
possession, damages and 
costs, and hear defence of 
estoppel in order to carry 
out its fimctions efficiently. 
This is founded on the 
constitutional permission 
to deal with '... Islamic 
law matters ...' which it is 
submitted, with due respect, 
should have also included 
jurisdiction to order the 
aforesaid relief. 
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Shaik Zolkaffily 
bin Shaik Natar 







4. Article 121(1A) of the FC 
does not state that the High 
Court shall have no power 
to make decisions involving 
Islamic law - it is incumbent 
on the High court to make 
decisions involving Islamic 
law during trial to ensure 
due and efficient 
administration of judicial 
process. 
1. Once unconditional 
appearance has been filed 
the parties are deemed to 
have submitted to the juisdic- 
tion of the High Court. 
2. There are several cases 
prior to the present case that 
decided that the High Court 
still has the jurisdiction to 
deal with wakaf. 
3. The Syariah Court does not 
have the power and jurisdic- 
tion to grant order of declara- 
tion, vesting order, or interpret 
wills and deeds of settlement. 
1. If there is no express 
jurisdiction or power conferred 
upon the court to deal with 
certain matters the court 
will be debaued fiom dealing 
with same even though 
unconditional appearance 
has been filed by the parties. 
This is the principle adopted 
in Cheng Keng Hoong v. 
Governnzent of the Fderation 
of A4aIaya [I9671 2 MLJ 1. 
2. The decisions in these 
cases were not conclusive 
and could be rebutted. 
3. The Syariah Court can fall 
back on the general right 
conferred by the Constitution 
in that the Syariah Court 
can invoke the 'Islamic law 
in general' which includes 
the ability to issue declara- 
tion order, vesting order 
and interpret wills and deeds 
of settlement. 
41. However, upon the disfavouring decision of the Court of Appeal, the appellant (Religious 
Council of Penang) further appealed to the Federal Court and on 14 January 2003, the 
Federal Court presided by Chief Justice of Malaya. Datuk Haidar Mohd Noor, the 
Supreme Court judges Datuk Abdul Malek Ahmad and Datuk Siti Norma Yaacob held 
that the Syariah Court has the jurisdiction to hear the wakaf cases. See Berita Harian. 
15 January 2003. (Judgment published in this issue - Editor) 
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Barkath Ali bin 
.4bu Backer v. 
Amvar Kabir bin 
Abzl Backer 
The prayer of the plaintiff 
asking the High Court to 
invoke its power to interpret 
the will of the deceased and for 
a declaration as to whether 
there was a valid trust ie 
'wakaf-ul-aulad' or merely 
a settlor's residuary estate 
pending distribution in 
accordance with 'faraid', was 
ruled to have come within the 
purview of the High Court 
pursuant to the Specific Relief 
Act 1950 and 0. 15 r. 16 of 
the Rules of the High Court 
1980 and not the Syariah Court. 
Similar to the above. 
Tegas Sepakat 
Sdn. Bhd. v. 
Mohamed Faizal 
Tan 
The finding of the Supreme 
Court was final and would 
not be subject to the ruling 
of the Syariah Committee. 
1. Art. 121(1A) of the FC 
should have immediate and 
retrospective effect and would 
overn.de the decision of the 
Supreme Court as the 
decision was unconstitu- 
tional and tlltra vires the 
Constitution. 
2. The decision of the Supreme 
Cout did obviously contravene 
the power of the Syariah 
Court to decide on the status 
of wakaf pursuant to the 
Enactment of Administration 
of Islamic Religious Affairs 
and List I1 of the 9th 
Schedule to the FC. 
Conclusion 
Regrettably, notwithstanding the constitutional amendment to art. 12 1, and the 
fact that jurisdiction was given to the Syariah Court by certain Islamic Law 
Enactments of the States to deal with and adjudicate on wakaf, the fiee exercise 
of jurisdiction by the Syariah Court over wakaf remains a distant dream. This 
is still so notwithstanding that the parties in the wakaf disputes are all, ips0 
facto, Musllms. Perhaps, as alluded by Ahmad Ibrahim, it is partly occasioned 
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by the absence of specific legislations on wakaf passed by the State Legislative 
council or Parliament, which could define and bestow on the Syariah Court 
specific jurisdiction to adjudicate on wakaf.12 On this handicapped status, the 
Syariah Court, sadly, may continue to be held to be having no power or 
jurisdiction to hear and determine issues on wakaf. This is because, 
notwithstanding that wakaf falls within the jurisdiction of the Syariah Court 
43 
vis-a-vis the respective States' Administration of Islamic Law Enactments the 
matter can always be brought outside its realm by praying for relief over which 
the civil court has or is said to have had exclusive jurisdiction, thereby allowing 
the civil court to fall back on s. 23 of the CJA, inter alia. 
Suggestions 
According to Ahmad Ibrahim, apart from having specific legislation on wakaf, 
s. 2 of the Trustee Act 1949 also must be amended, in that the definition of 
courts therein should include Syariah Court. Wakaf also, it is submitted should 
be exempted from the definition of trust in the said Act, similar to that of s. 
4 of the National Land Code 1965 which excludes wakaf froin its purview, 
44 
allowing it to be governed by Islamic Law. 
In any case, until and unless the above cases are re-examined by the ;?ex court 
or that some legislative amendments be made to the Trustee Act 1949, Specific 
Relief Act 1950,'~ and the respective States' Administration of Islamic Religious 
Affairs Enactments, or that an exclusive Wakaf Administration Act and Syariah 
Specific Relief Act (which should contain power to issue injunction, declaration 
and vesting orders, specific relief etc) be passed by Parliament or State 
Legislatures or that other Federal Statues such as the Courts Judicature Act 
42. Professor Tan Sri Datuk Ahmad bin Mohamed Ibrahim, Kedudukan Undang-Undang 
Islam di Malaysia, JH(1418) H, Jilid xi bhg. LI, hlm. 128. 
43. For instance, s. 48 of the Penang Administration of Religion of Islam Affairs Enactment 
1993. 
44. Professor Ahmad Ibrahim, Undang-Undang Islam dan Undang-Undang Barat - Satu 
Perbandingan, JH(1410) I3 Jilid VI Bhg. II p. 213. 
45. Section 2 of the Act should be amended so as to include Syariah Court and wakaf should 
be excluded from the definition of 'trust'. 
46. This Act should contain provisions which could confer the Syariah Court the right to 
apply specific reliefs such as specific performance, declaratory order and injunction. 
However, if we were to dive into details, none in the provisions of this Act which 
restrict the application of the relief only to the civil courts. This Act only mentions 
'court' without qualifying the Syariah Court. Query, can Syariah Court also be included 
in the definition of such 'court'? 
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1964,~' Civil Law Act 1956,'~ National Land Code 1965, Rules of the High 
Courts 1980,'~ Rent Controlled A a  1976,~' Local Government Act 1976~' or 
even the Federal ~ons t i tu t ion~~  itself be amended so as to facilitate the due 
functions of the Syariah Court, the comprehensive jurisdiction to adjudicate on 
wakaf would still lie in the province of the civil court. This statement 
notwithstanding, and with due respect to the decisions of the above cases, it 
is submitted that, based on the limited statutory provisions available, wakaf 
should appositely be within the province of the Syariah Court, for the following 
(additional) reasons: 
47. This Act, it is submitted, must also mention on the existence of the Syariah Court and 
dcfmc its jurisdictions. 
48. The provisiolls in this Act which impose on the civil courts the duty to apply laws of 
England as administered in England at 7 April 1956 (for West Malaysia) or 1 December 
1951 (for Sabah) and 12 December 1949 (for Sarawak) must be amended so as to allow 
Islamic law or at least Malaysian common law to be used. Even the provisions in this 
Act, it is submitted, are not fully adhered to nor comprehended by the civil courts in 
Malaysia in that iu most cases, reliance on the English cases and laws is made even 
when these laws were passed after 7 April 1956 or 1 December 1951 or 12 December 
1949. Accordingly, in order to legitimize this policy, thc civil courts regard these laws 
as 'pcrsuasive' which in fact actually 'binding' on the cases tried before them. Thus. 
is this not unconstitutional or void?. 
49. The provisions in this rule which confers jurisdiction to the civil court to have the power 
to issue declaratory order and other orders must not in anyway prejudice similar judicial 
exercise by the Syariah Courts so as to shackle the Syariah Court's judicial 
administrations and executions. 
50. All wakaf properties in Malaysia arc subject to this Act. which restricts the ceiling rate 
of rental payment. Most of the rents charged were too low. This would not give much 
revenue to the Religious Council. See Ghazali bin Eusoff, Pentadbiran Waqaf Pengalaman 
Pulau Pinang, Persidangan Penyelarasan Undang-Undang Syaraklsivil Kali Ke-VIII, 3-5 
November. 1995, Organised by Bahagian Hal Ehwal Islam, Jabatan Perdana Menteri 
and Kerajaan Negeri Pulau Pinang, pp. 16 and 26. 
51. According to this Act, the assessment fee charged on the wakaf properties are too high 
and add up with low rental payment received. it would render the wakaf properties not 
viable and economical for the Religious Council to administer. More so the revenue 
collected fro111 the rental premise could be distributed to the Muslim public. See Ghazali 
bin Eusoff. Pentadbiran Waqaf Pengalaman Pulau Pinang, Persidangan Penyelarasan 
Undang-Undang Syaraklsivil Kali Ke-VIII, 3-5 November, 1995, Organised by Bahagian 
Hal Ehwal Islam. Jabatan Perdana Menteri and Kerajaan Ncgeri Pulau Pinang, pp. 17, 
18 and 26. 
52. Article 160 it is subnitted must include 'Islamic Law' as well for clarity. However, 
the existing definitions in article 160 on 'law' and 'written law' are not exhaustive, 
and it is submitted that they should include Islamic Law as well as such law can also 
be regarded as 'usages and customs' applicable in the Federation. 
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a. Islamic Law is not a written law and neither was it passed by Parliament 
or the State Legislatures after Merdeka day. What was passed concerning 
Islamic Law is the 'Administration of Islamic Law' and not the 'Islamic 
Law' itself. Article 4(1) of the FC only invalidates 'written law passed 
after Merdeka' if it is inconsistent with any provision in the FC. Islamic 
law however has been available since the time of the prophet Muhammad 
(PBUH) since the sixth century AD. Thus, Islamic Law should not be 
affected by the FC. Further the words 'law' and 'written law' as defined 
in art. 160 of the FC, may include 'Islamic Law' as well. This would, it 
is submitted, be a basis to refer to Islamic Law. It is further submitted 
that Islam is the religion of the Federation pursuant to art. 3(1) of the 
FC. As such this 'official religion of the Federation' should be given a 
full and effectual privileged application similar to the privileges and rights 
conferred to other religions to 'be practised in peace and harmony in any 
part of the Federation'; 
b. To give an opportunity to the Syariah Court to develop the law on wakaf 
the way it should have been, considering the fact that the law thereon had 
been developed since the 13th century (until the end of 18th century) by 
Islamic jurisdictions in many parts of the world. It ought to be remembered 
that such development had come to a stall only after the onslaught of the 
English legal values and principles, which, in our case, had been adopted 
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without any legal bearing, vide the First and Second Charters of Justice 
53. For example Penang was forced to be ceded to the East h d i a  Company headed by 
Captain Francis Light by the Sultan of Kedah and not settled by them. Later English 
law was forced to be applied without getting any consent or approval from the 
government of Kedah at that time, after such cessation. See Salleh Buang, Malaysian 
Legal History, Cases and Materials, Dewan Bahasa dan Pustaka, Ministry of Education 
Malaysia, Kuala Lumpur, 1993, pp. 5 and 6. The grant to occupy Penang was made on 
the consideration that the East India Company would in turn protect Kedah from Siamese 
attacks. Alas. this has not been adhered to by the Company - see also L.A Mills, The 
Acquisition of Penang. British Malaya 1824-1967, 1966, Oxford University Press, pp. 
30, 36-38, 42-44, R.O. Winstedt, A History of Malaya, 1986, Marican & Sons, pp. 163- 
170, Shahrorn Ahmat, Tradition and Change in a Malay State: A Study of the Economic 
and Polictical Development of Kedah 1878-1923, 1984, MBRAS, pp. 12-16 and Alfred 
P. Kubin, The International Personality of the Malay Peninsula, 1974, Penerbit Universiti 
Malaya, Kuala Lumpur, pp. 137-149. Similar policies were also adopted by the British 
Residents in the Malay States who were only to advise the Sultans in aspects of 
administration except that of the religion of Islam and Malay customs, yet records 
showed that the advice virtually encroached upon the religion of Islam. 
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in the early 1800s in the States of the Straits Settlement and vide the civil 
law Ordinances and Enactments in the mid 1800s and early 1900s in the 
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Federated and Unfederated Malay States. With some patience, the Syariah 
Court may of itself develop the law on wakaf according to pure Islamic 
legal principles. 
c. In some States, the Enactments provide that Islamic Law (Hukum Syarak) 
is the governing law of the Syariah Court and if there is no provision in 
the Administration of the Islamic Law Enactments on a particular issue, 
the Syariah Court is duty bound to follow the Islamic Law (by reference 
inter alin to the Al-Quran, the As-sunnah) to settle a dispute. This is a 
blanket provision from which jurisdiction to deal with wakaf could be 
drawn by the Syariah Court, notwithstanding that no specific provision was 
provided for in the Enactment. Examples of these new provisions are 
s. 245(1), (2) of the Penang Syariah Court Civil Procedure Enactment 
1999, s. 130(1), (2) of the Penang Syariah Evidence Enactment 1996, 
s. 25(1), (2) of the Kedah Syariah Court Enactment 1993, s. 122(1), (2) 
of the Kedah Islamic Family Law Enactment 1984, s. 273(1), (2) of the 
Kedah Civil Procedure Enactment 1984, s. 100 of the Kedah Islamic 
Evidence Enactment 1990 and s. 253 of the Selangor Syariah Civil 
Procedure Code 1991. What this boils down to is that, there is actually 
no hindrance for the Syariah Court to carry its judicial function to 
adjudicate on wakaf. 
- - 
54. See for example cases decided in Re Good of Abdzlllah, Reg v. Willans and Ashabee 
cases. For instance although wakaf i s  clearly spelt out in the respective States 
Administration of Muslim Laws, yet this was iguored and set aside. 
